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has been declared characteristic of a non-continuous easement. Polden v. 
v. Bastard, 4 Best & S. 527, L. R. 1 Q. B. 156; (but compare Brown v. Ala- 
baster, L. R. 37 Ch. D. 490); Morgan v. Meuth, 60 Mich. 238; Toothe v. 
Bryce, supra; Oliver v. Pitman, 98 Mass. 46. In support of the principal 
case, Foote v. Yarlott, supra. 

Evidence — Involuntary Confession as Impeaching Evidence.— In a 
prosecution for murder the defendant took the stand as a witness in his own 
behalf. For the purpose of impeachment the prosecuting attorney was per- 
mitted to cross-examine the accused as to the contents of a written involun- 
tary confession, made by him while in the custody of the officers making the 
arrest. Held, this was error because an involuntary confession of guilt is 
incompetent for any purpose. Jones v. State (Neb. 1914) 149 N. W. 327. 

The decisions on this point are very few and about evenly divided. In 
accord with the principal case, and holding that an involuntary confession 
cannot be used for any purpose whatever, not even to impeach the defendant 
as a witness, are Shephard v. State, 88 Wis. 185 ; Harrold v. Oklahoma, 169 
Fed. 47; People v. Yeaton, 75 Cal. 415; State v. Steeves, 29 Or. 85; Morales 
v. State, 36 Tex. Crim. 234. These courts argue that to admit in evidence 
an involuntary and therefore inadmissible confession for the purpose of im- 
peaching the accused is a mere subterfuge, unreasonable and unjust. Because 
the impeaching evidence shows guilt it is doubtful if the jury will restrict it 
to its legitimate use of affecting credibility only. As stated in Shephard v. 
State, supra "The object is to get the confession in evidence. It cannot be 
done directly but it can be done indirectly. It cannot be used to convict but 
it can be used to contradict and in that way it is used to convict him all the 
same." Another line of authority holds that an involuntary confession may 
be used to impeach the accused when the latter testifies, on the ground that by 
availing himself of the right to testify he thereby submits himself to the 
same tests of trustworthiness, and the same rules of cross-examination as 
apply to other witnesses, and the fact that evidence is admissible for one 
purpose should not exclude it because it would be inadmissible for another 
purpose. Commonzvealth v. Tolliver, 119 Mass. 313; Hicks v. State, 99 Ala. 
169; State v. Broadbent, 27 Mont. 342. As a matter of strict legal theory 
the latter view would seem to be sound, because the involuntary confession 
is not used as substantive evidence, for the purpose of proving the truth 
of the facts stated, but rather to show that the accused made inconsistent and 
contradictory statements — whether they be true or false — which have a bear- 
ing on his credibility. Since the accused cannot be compelled to testify af 
all, yet if he does it is not unfair to require him to submit to the rules govern- 
ing other witnesses. Commonwealth v. Bonner, 97 Mass. 587; People v. 
Hickman, 113 Cal. 80; People v. Casey, 72 N. Y. 393; State v. Beaty, 25 Mo. 
App. 214; Yanks v. State, 51 Wis. 464; Boyle v. State, 105 Ind. 464; Fitz- 
patrick v. U. S., 178 U. S. 304. 

Evidence — Judicial Notice of Local Option Ejection. — In a prosecution 
for an unlawful sale, of liquor under an act providing for the' calling of an 
election in any city or town to determine by majority vote whether the 



